
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

CHARLESTON DIVISION 

IN RE: ETHICON, INC. 
PELVIC REPAIR SYSTEMS 
PRODUCTS LIABILITY LITIGATION     MDL NO. 2327 
_____________________________________________________________________________ 
THIS DOCUMENT RELATES TO ALL CASES 

PRETRIAL ORDER # 332 
ORDER SCHEDULING OBJECTIONS PURSUANT TO FEE AND COST PROTOCOL 

This court previously entered its Pretrial Order establishing the Fee Committee Protocol 

for the review and evaluation of time and expense for consideration by the Common Benefit Fee 

and Cost Committee (the “Protocol”).1  Pursuant to the terms of the Protocol, on October 13, 2017, 

the court entered its Order Granting Motion to Appoint the Honorable Daniel J. Stack, Retired, as 

External Review Specialist to work with the Common Benefit Fee and Cost Committee (“FCC”) 

in accomplishing the court’s directives under the Protocol.2 The Protocol ordered the External 

Review Specialist to prepare and deliver his Recommended Allocation to the court. The Protocol 

further provides that “[u]pon receipt of the…external review specialist’s…recommended 

allocation, the court will determine the process for consideration of any objections to the…external 

review specialist’s recommended allocation.”  

The court having entered its Pretrial Order Re: Petition for an Award of Common Benefit 

1 Bard MDL 2187 PTO 257, AMS MDL 2325 PTO 244, BSC MDL 2326 PTO 166, Ethicon MDL 2327 
PTO 262, Cook MDL 2440 PTO 81, Coloplast MDL 2387 PTO 133, Neomedic MDL 2511 PTO 38. 

2 Bard MDL 2187 Doc. No. 4663, AMS MDL 2325 Doc. No 5112, BSC MDL 2326 Doc No. 4422, Ethicon 
MDL 2327 Doc. No. 4783, Cook MDL 2440 Doc. No. 592, Coloplast MDL 2387 Doc. No. 1572, Neomedic 
MDL 2511 Doc. No. 177. 



 

2 
 

Attorneys’ Fees and Expenses on January 30, 2019, received (1) the Final Written 

Recommendation of the FCC, (2) the Recommended Allocation of the External Review Specialist,  

and (3) supporting materials, and has been notified that each participating plaintiff’s firm has 

received these materials on March 12, 2019. The court ORDERS that the (1) FCC’s Final Written 

Recommendation, (2) the Recommended Allocation of the External Review Specialist, and (3) 

supporting materials attached as an exhibit to this Order, be filed as one document by the Clerk. 

The court further ORDERS as follows: 

1. All objections of Participating Counsel to the Recommended Allocation of the External 

Review Specialist must be filed on or before March 26, 2019; 

2. Any response by the FCC must be filed on or before April 9, 2019; and 

3. In light of the numerous complicated questions of law regarding privilege, privacy, and 

other matters, and in an effort to avoid encumbering the court’s docket with the voluminous 

record comprised of tens of thousands of pages of documents, the FCC is to deliver the 

following materials to the court for its inspection and consideration, in camera; 

a. Attorney biographies provided by Participating Counsel; 

b. The original time submission made by each Participating Counsel to the Court 

appointed CPA; 

c. The self-audited time submission made by each Participating Counsel to the Court 

appointed CPA;  

d. The affidavit provided by each Participating Counsel accompanying its self-audited 

time;  
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e. The letter to each Participating Counsel reflecting the FCC’s initial review of time 

submissions including Exhibits identifying time found not compensable by the FCC 

at that time; 

f. The materials provided by Participating Counsels in response to the FCC’s initial 

review including affidavits provided by Participating Counsels; 

g. The expense submissions provided by each Participating Counsel, where 

applicable; 

h. The letter to each Participating Counsel reflecting FCC’s revised time and expense 

review after the FCC’s consideration of the materials received from Participating 

Counsel including the Exhibits detailing individual line items of time and expense 

not accepted by the FCC at that time;  

i. The transcripts of the in-person meetings conducted among the FCC, the External 

Review Specialist and those firms seeking an in-person opportunity to be heard by 

the FCC; 

j. The FCC’s Preliminary Written Recommendation delivered to each firm, the two 

Exhibits attached thereto, and any objections made thereto; and 

k. The FCC’s Final Written Recommendation including all exhibits, and any 

objections made thereto. 

The court DIRECTS the Clerk to file a copy of this Order in 2:12-md-2327. It shall be the 

responsibility of the parties to review and abide by all pretrial orders previously entered by the 

court. The orders may be accessed through CM/ECF system or the court’s website at 

www.wvsd.uscourts.gov.    

        



 

4 
 

ENTER: March 12, 2019 

























































































































































































































































































































































 

 

Thank you for your prompt attention to the matters addressed herein. 

e onorable Daniel J. Stack, 
External Review Specialist 

Yvonne M. Flahe11y 

. 'ilw 



Exhibit C

MDL Creation Date FCC Cut-Off Date

C.R. Bard - MDL No. 2187 October 12, 2010 September 1, 2015

AMS - MDL No. 2325 February 7, 2012 October 2, 2014

Boston Scientific - MDL No. 2326 February 7, 2012 January 1, 2016

Ethicon - MDL No. 2327 February 7, 2012 January 1, 2017

Coloplast - MDL No. 2387 August 6, 2012 June 16, 2014

Cook - MDL No. 2440 June 11, 2013 June 22, 2016

Neomedic - MDL No. 2511 February 18, 2014 November 30, 2015

S T A R T   D A T E S   -   C O M M O N   B E N E F I T   W O R K



Exhibit D 
 

Categories of Expense 

Not for the Joint and Common Benefit of Plaintiffs and Claimants 

1. Plaintiff and spouse travel expenses for deposition 

2. Plaintiff and spouse deposition costs - Transcript/Court reporter 

3. Medical records costs 

4. Court filing fees    

5. Treating physician expenses – Unless during trial 

6. Other individual specific case expenses 

a. Damages only witness expenses 

b. Plaintiffs’ family members travel expenses 

c. Plaintiff specific support witness expenses 

d. Independent Medical Examination client expenses 

e. Medical summary service expenses 

f. Storage of pathology expenses 

7. Expenses of observing filings – PACER / FileServe / LEXIS 

a. Unless you were in leadership – Leads/Co-Leads 

8. Legal research costs – Westlaw / Lexis / Research Costs 

a. Unless you were in leadership – Leads / Co-Leads / Specifically 

assigned a research project by a Lead or Co-Lead 

9. Case specific experts unless deemed by leadership to have been for the 

Common Benefit 

10. Observation of Trial – Except for Leads / Co-Leads 

11. Non-Federal MDL Assessments 
 



 
Exhibit 3 



 
 

Henry G. Garrard, III 
hgarrard@bbga.com 
 
 
Sent Via E-Mail 
RECIPIENT FIRM CONTACT 
RECIPIENT FIRM 
E-MAIL ADDRESS 
 
RE:  Transvaginal Mesh MDL Common Benefit Fee and Cost Committee 
  
 
Dear RECIPIENT: 
 
I am writing to you on behalf of the Common Benefit Fee and Cost Committee 
appointed by the Honorable Joseph R. Goodwin with regard to MDL Nos. 2187, 
2325, 2326, 2327, 2387, 2440, and 2511 (the “FCC”).  At this time, the FCC has 
completed its Initial Review of your fee submissions.  Further, the FCC received 
your final time and expense submission as accompanied by your affidavit in 
accordance with the Protocol established by the Court.  
 
At the time the FCC delivered its initial review, your firm submitted XXXX 
hours of time for consideration as common benefit. The FCC’s initial review 
identified XXXX hours on Exhibit A as not being common benefit, and XXXX 
hours on Exhibit B as having questions regarding common benefit at that time.   
 
After review and consideration of your Affidavit and revisions or comments in 
Exhibits A and B delivered by your firm, the FCC has determined that XXXX 
hours identified on Exhibit A and XXXX hours on Exhibit B will be eligible for 
consideration as common benefit, thereby increasing your hours for 
consideration by the FCC as common benefit by a total of XXXX hours. The 
FCC, after its review, now identifies a total of XXXX hours for 
consideration as common benefit time. Your Exhibit A and B reflecting those 
hours eligible for consideration after the FCC considered your input are included 
herewith.  Please understand that the number of hours under consideration as 
common benefit is only one part of the evaluation process in regard to an award 
ultimately recommended to the Court. In the Fee Committee Protocol there are 
multiple other factors the FCC is obligated to consider.  Your Affidavit is helpful 
to the FCC in that regard. 
 

IB B 
G• R BLASINGAME ~ BURCH ~ GARRARD & ASHLEY, P.C. 

la1 Attorneys at Law 

W. SEAI\ORN ASHLfY 
19-17- 2001 

J. RALPH BEAIRD 
1925-201-1 

E. DAVISON BURCH 
01 counsel 

I EANNA B. PITTARD 
of counsel 
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Additionally, the FCC has reviewed your expense submission. Your firm submitted $XXXX 
in expenses.  The FCC identifies a total of $XXXX in expenses for potential reimbursement 
as compensable Common Benefit expenses. The amount identified for expenses does not 
include any Federal MDL Assessment payments made by your firm. The paid MDL 
Assessments will be reimbursed at the same time as expenses. Generally, the FCC is not 
recognizing as Common Benefit, expenses incurred in individual cases nor expenses identified on 
Exhibit D to the letter of February 16, 2018 sent to you. For bellwether cases and cases in which 
a particular TVM product was tried for the first time, certain individual case expenses may be 
considered. Individual case expenses, including Wave cases, in normal practice are charged to the 
individual case at settlement. The approach to what will be recognized as common benefit expense 
is being applied to all firms.   
 
If you do not wish to further challenge the FCC’s findings with regard to your hours and 
expenses set forth in the preceding paragraphs as recognized by the FCC as common benefit 
you need take no further action.  In accordance with the Fee Committee Protocol, if you wish 
to be heard by the FCC on the number of hours and the amount of expense to be considered 
by the FCC you must notify the FCC on or before Thursday May 24, 2018, via email to the 
FCC Chairperson Henry Garrard at hgarrard@bbga.com. Upon timely notice to the FCC, 
you will be contacted regarding the timing of your meeting with the FCC.  The FCC anticipates 
that your meeting with the FCC will take place at the United States District Courthouse in 
Charleston, West Virginia.  
 











 

Thank you for your prompt attention to the matters addressed herein. 

Henry . Garrard, I I 
Chairp rson 

e onorable Daniel J. Stack, et. 
External Review Specialist 

Yvonne M. Flahe11y 
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